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CHAPTER 3
Classic Procurement Procedures:

Open, Restricted, Negotia_ted
Julio GoNzALEZ GaRcIA

1. Introduction

The general procedures for the award of public contracts, both those known
as ‘classic’ and those under the ‘new procedures’ — which shall be examined
in the following Chapter 4 of this book — constitute the essential element in
ensuring adequate performance for the contracking authorities, and as a result,
for the general interest, given that they determine the form and the conditions
of the contraot to be coneluded ab the end of the award procedure, Moreover,
and it {s submitted that this is less important in qualitative terms, they consti-
tute n erucial element in safeguarding the internal market, in so far as where
the procedures are conducted properly, this will allow fair and open competi-
tion between the economic operators interested in providing the gervice to the
contracting awthority.

The Public Sector Procurement Directive envisa.ges three procedures which
may he defined as clzssic and which dspend on the number of operators able
to make their bids to the contracting authority — these would be the open,
restricted, and negotinted procedures — and three new procedures — which
would be competitive dialogue, framework agreements {which are often used
by central purchasing bodies), and dynamic purchasing systems. Further-
more, these are the only procedures that may be used by contracting authori-
ties in the BU, which inay not resort to procedures which are not provided in
the Direotive: In deeiding on an infringement action brought against Francs,
the Oourt, of Jugtice has held that:

“Whilst it is true that Direotive 2004/18 does not seek to establish complete
harmonization of the rules governing pablic procurement in the Member States,
the fact remains that the procedures for the award of public confracts that the
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Member States are permitted to use are listed exhaustively in Artiele 28 of that
directive.” (1)

This Chapter examines the three classic procedures, the new procedures will
be analyzed in the Chapter Four.

There are therefore six procedures, sharing certain ecommon principles
which are set forth in Article 2 of the Public Sector Directive, pursuant to
which the confracting authoriiies ensure ‘equal treatment, non-diserimina.
tion, and franspareney’. We shall return to this point in the next section.

As may be seen, the Public Sector Directive gives a prominent place to
the economio operators, regulating their legal situation and how contracting
aubhorities are fo treat them in choosing their contractual partners. As a result,
the overwhelming importance of competition concerns can be foli throughout
the Directive. This is something that is to be expected in Directives that have

. the basic objective of regulating the procedure for awarding contracts. Other

substantial aspects of the public procurement regime {such as which author-
ities are competent with reference to which procurement, or the warranties
given by the suppliers), are left fo be ruled by national provisions since they
do not affeet the functioning of the internal market. Facilitating cross-horder
procurement is indeed the reason for the promulgation of Directives of this
kind for the harmonization of publie procurement.(2)

The relevance of eompstition concerns in public proeurement law is reflected
throughout al! the rules of award procedures. This is evident for instance in
the rules on technieal specifieations and on perfermance conditions. All those
aspects define what the contracting authority seeks to obtain from s public
contract and how involved it is willing to be in the exscubion of the contract.
It i precisely for this reason that the case law has held that it is compulsory
for the technieal specifications, and for the general and specla,i administrative
olauses, $o be non-diseriminatory.(3)

Lastly, it would be convenient to point out that public authorities have
reached & significant degree of sophistication in their public procurement
procedures. As already stated, with reference to the application of the principle

{1} Case C-209/08, Commission v. France [2000] ECR 1-11587, paragraph 28; the Courl clarifies
the meaning of Joined Cases C-27/88 to C-20/86, CEJ ond Bellini [1987] ECR 3347, which France had
referred to argue for & residual freedom of Member States to have different and alternative procadines,

{2) Ses Reoital 2 el Article 2 of Directive 2004/18/EC; ses also Case C-464/08, Pressefext Nachrich-
fenagentur [2008] ECR F-4401, paragraph 31: “It is clear from the case-law that the principal objective
of the Community rules in the fisld of public procurement is to ensvre the free movement of services &nd
the opening-up to undistorted competition in all the Member States (see Case 26/03, Stadt Hulle ond RPL
Lochew [2008) ECR. 1-1, paragraph 44)*.

(3) See above Chapter 2,
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of budgetary stability,{4) it is even possible to talk of certain legal-financial
engineering in public contractual activities. This requires the mechanisms for
controlling public activity to go deep into the nature of the contract in order to
assess which award procedures are suitable for a given contract. Some cases in
which the negotiated procedure has been applied amount to a clear example of
a situation where more competitive procedures wers nob suited.

The award procedures for eontracts tend to give rise to complex case-files,
Arguably, the challenge now facing Eurcpean legislators is how to simplily
procedures in order to allow awards to be made more rapidly. (5) This is a ques-
tion concerning the effectiveness and efficiency of public procurement,(8) and
i should not confliet in any way with the sustainability clauses contained in
public procurement, given that procurement is also a mechanism for imple-
menting public policies, such as environmental and social policies.(7)

In this introduetion we should not overlook the sociological fact which even
the Court of Justice has referred to: the difficulty involved in enforcing the
public procurement Directives. The inorease in the number of contracting
authorities, some of which are very small and with poorly-qualified staff, the
difficulties that sometimes arise in determining whether or not & particular
service, and as such, a particular contract, falls within the scope of applica-
tion of the Directive, and lastly, an uneven level of awareness of the speeific
legz! problems involved in procurement on the part of the same contracting
anthorities, all make the enforcement of public procurement legislation rather
complicated. This is not an excuse, obviously, but it does explain some of the
events that have oocurred.(8) It might also be for this reason that the 2004
Public Sector Divective has come a long way towards codifying the cage law
of the Court of Justice, given that many contracting authorities were even less
aware of this case law.

2. General principles in the award of contracts

According to Article 2 of the Public Sector Directive, “contracting authori-
ties shall treat economic operators equally and non-diseriminatorily and shall

{4) GonzALEz Garcia, Julio, Pingnciacidn de ifraestructuras piblicas ¢ estabilidnd presupuestoria,
Valencia, Tirant lo Blanch, 2007,

{6) Simplification is again aimong the aims behind the proposal for & new Puabliv Sector Directive:
GOM(2011) 894 final,

{6) Green Paper on the Modernisasion of BU public procurement policy Towards a more efficient
Turopean Procuremnent Markes COM/2081/00L5 final

[T} See below Chapter 7.

18} Bee the Case 0-226/98, Commiasion v, France [2000] ECR I-7445, paragraph 89: “In any cvent,
the French Governmens itself recognises that those eritieisms by the Commission are well founded bub
submits that the infringements committed are essentially the result of the inexperience of the contraching
suthorities in question in applying the Community rules on the award of public contrasts”,
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act in a fransparent way”. In the future, the authorities “shall act in a trans-
parent and proportionate manner” {article 15.1). Beyond the specific rules that
shall be examined on the following pages, these are the principles that inspire
all procurement procedures, and as a resuls, they must be taken into account
when planning the procedures, and above all, when applying them.(9) The next
Directive affirms that “the design of the procurement shall not be made with
the intention of excluding it from the scope of the Directive or of artificially
narrowing competition” (article 15).

The principle of equal treatment in public procurement has been clarified by
the Court of Justice in these terms;

“in that regard, it must be borne in mind that the duty to observe the prin-
ciple of equal treatment lies a4 the very heart of the publie procurement dirse-
tives, which are intended in particular to promote the development of affective
competition in the fields to which they apply and which lay down criteria far
the award of contrasts which szre intended to ensure sueh competition”.{10)

Each situation must be assessed in aceordance with its speeial features:

“[...)farthermore, it is settied case-law that the prinsiple of equal treajment
requires that comparable sibuations must not be treated differently and that
different situations mast nat be treated in the same way unless such treatment
is objectively justified”.(11)

One of the fields in which the prineiple of equal treatment has arguably had
most significance at the European lovel has been that of nationality. Thers has
been an undeniable tension between the interests of the economic operators
in expanding the soope of their activities, and those of some public bedies in
keeping the taxpayers’ money within their jurisdictions, (12) This question has

(9) Bee Carawra, Roberlo, ¢ Transparence et concwrrence », in NogsLLow, Rozen — SteLEENS, Ulrich
(eds.), ‘Droit comparé des contrats publics. Comparative Law on Public Contracls’, Brussels, Bruylant,
2010, p. 146 1.

(10) Case C-513/99, Concordia Bus Finland [2002) ECR 1-7213, paragraph 81 and the case-law cited
Ghere,

(11} Joined Cases C-21/03 and 0-34/08, Fabricon [2006] ECR 1-1559 paragraph 27; the Court quotes
(Case C-434/02, Arnold André [2004] ECR 1-11835, paragraph 68 and the case-law cited thers, and Case
€-210/03, Swedish Match [2004] ECR 1-11893, paragraph 70 and the case-law cited there.

(12) This ban on diserimination based on nationality doss not precluds the requirement of a regis-
tration obligation, given shat “it s conceivable that the contractor in question may have earrisd on an
economic activity in the eontracting authority’s Member State capablo of giving rise to debts for soeial
seeurity contributions and tax in that Member State. Suah debts could arise not only from economic
activities carried on in the course of performing “public contracts, hut also from astivities outside
that frameworl, In addition, even if that confrastor has not carried on any ceonomic activity in the
contracting authority's Member State, it is legitimate for that State’s authorities to wish to be able to
satisfy themselves of that fart”: Oase 0-74/09, Bafimends ef Ponts Construction. [2010] ECR 1-7271, para-
graph 41. The next Direetive say that “sconoinic operators that, under the law of the Member State in
which they are established to provide $he relevant service, shall not b rejected solely on she ground
that, under the law of the Member Stats in which the concession is awarded, they wauld be required to
be either natural or legal persons” {article 22).
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naturally been important at the European level, but it has alse been noted
within the Member States, although with ar indirect perspective, in relation
to the conditions for the performance of the contract. Possibly one of the fields
in which this has beeome most noticeable has been in the introduction of social
contract performanee eonditions, especially with regard to the recruitment of
pecple who are unemployed; contracting suthorities would prefer to see local
pecpls employed in the performance of the prosurement contracts, but this puts
strain on the principle of non-diserimination on the basis of nationality.(13)

For its part, the principle of transparency, as it has been defined by the
Court of Justice, has an ancillary role compared to that of equel treatment and
nen-diserimination, in so far as it constitutes an instrument that allows the
other two to be pursued. As defined in the Universole-Baw judgement,

“[...] that obligation of transparency which is imposed on the contracting
anthority consiats in ensuring, for the benefit of any poteatial tenderer, o
degree of advertising sufficient to enable the services market to be cpensd
up o compelition and the impartialify of procurement proeedures to be
reviewed.”(14)

The duty of transparency “requires the subjeet-matter of pach contract and
the criteria governing its sward to be clearly defined.” (15)

Transparency in public procurement is achieved through EU-wide publicity
and advertisement of confracts above certain thresholds by means of puhblica-
tion of three types of notices in the Official Journal or the European Commu-
nities: Periodic Indicative Notices; Invitations to Tender; and the Contract
Award Notice. Eivery contracting authority must make known their intention
to award public proourement contracts during the forthecoming financial year,
providing an estimate of the intended purchasing and giving the supply side
the necessary time for planning and responding to future opportunities.

{13} Gowzivez (arcia, Julio, « Sustainability and Poblic Procurement in the Spanish Legal Systen: ¢,
in Caranta, Roberto and Trynrus, Mactin (eds), The Low of Green and Secial Procurements in Burope,
Copenhagen, DIGE, 2010, p. 250 ff. The following Directive say Ghat “the technical specifications drawi
up hy public purchasers need to allow public proourement to be open to the competition as well as to
achieve objectives ol sustainability” [paragraph 271

114) Case 0-470/09, Univeragle-Baw A, [2002] ECR 1-11617.

{13) Casge C-200/08, Commission v, France [2009] BCR T-11587. In this regard, Reecital 39 of the
Directive states that. “Verification of the suitubility of tenderers, in open procedures, snd of eandidsies,
in restricted and negotiated procedures with publication of a contract notice and in the competitive
dislogue, and the selection thereof, should he carried out in transparent conditions. For this purpose,
non-discriminatory ecriterie. showld be indicated which the rontracting authorilies may use when
selocting cowpetitors and the means which soonomic operators may use to prove they have satistied
those criteria. In the same spirit of transpareney, the contracting autharity should be required, as soon
a5 a gontract is put oub fo competition, fo indicate the selection eriteria it will use and the level of spesific
competence it nay or may not demand of the econoinic operators before admitling them to the procure-
ment procedure”,
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All contraots above the relevant thresholds are to be tendered, and the
notice containing the invitation must inolude information on the award proce-
dure and the award criteris for the contact in question, This invitation is the
most important tool for the creation of transparent and public markets in the
European Union.

The Contract Award Notice is a form of notification after the award of the
contract of the successful tendercr and the price of its offer, as well as the
reagons for its selection by the contracting authority.

3. Open, restricted, and negotiated procedures:
general considerations

Open, restricted, and negotiated procedures are distinguished by the way
tenderers submit their bids, More specifically, ander Article 1 (11) (a} Public
Sector Directive, “Open procedures” are “those procedures whereby any
interested economie operator may submit a tender”, Moreover, Article 1(11)
(b} Public Sector Directive provides that “restricted procedures” are “those
procedures in which any economic operator may request to participate and
whereby only those sconomic operators invited by the contracting suthority
may submit a tender”, and finally, Artiole 1 (11) (d) states that “Negotiated
Procedures” are “those procedures whereby the contracting authorities consult
the economic operators of their choice and negotiate the terms of contrach with
one or more of these.”

It is the responsibility of the contracting authority to determine which of
these procedures is suitable for each partioular contract. For this purpose,
the Directive lays down two rales: first, one of referral, which states that the
contracting authorities “shall apply the national procedures adjusted for the
purposes of this Directive”. The second, meanwhils, is more cleazly defined,
and characterizes the three procedures as one extraordinary and two ordinary
procedures:

“They shall award these public contracts by applying the open or restricted
procedure. In the specifio eireumstances expressly provided for in Article 20,
contracting authorities may awsrd their public contracts by means of the
competitive dialogue, In the specific cases and eircumstanaes reforred to
expressly in Articles 3¢ and 31, they may apply anegotiated procedure, with or
withont publication of the con’nrﬂ;et—?otjce.” (16)

(16) Artiole 28 {2} of the Public Seclor Procurement Directive,
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Leaving aside the oase of competitive dialogue to be discussed in
Chapter 4,(17) the use of the negotiated procedure is limited only to expressly
described cases, where this is expressly allowsd in the Directive, The objective
here is to examine the options provided by European law when it comes to
determining which procedure is more suitable for each case.

A different approach ig followsd by Directive 2004/17/EC, Utilities Procure-
ment Directive. Open, restricted and negotiated procedures are all general
procedures, provided that a call for sompstition has been made;(18} conse-
quently, recourse of the negotiated procedurs without prior publication of 2
contract notice only is considered limited to exceptional cages.(19) Similarly,
under Directive 2008/81/EC on the coordination of procedures for the award of
certain works contracts, supply contracts and service contracts by contracting
authorities or entities in the fields of defense and seeurity, contracting author-
ities are given the choice between open, restricted, and negotiated procedure
with prior publication of & contract notice. (20)

4. Open Procedure

The first procedure to be diseussed is the open procedure, Under Article 1
(11) (a) of the Public Sector Direotive, “Open procedures” are: “those proce-
dures whereby any interested economic operabor may submib a tender” It
might have been more sensible to have included in the definition an important
factor, that the opportunity to submit tenders is restricted to those operators
which, in accordance with national rules, are qualified to provide the goed,
service, or work to the contracting authority. As will be examined in Chapter 6,
under Article 44 of the Public Sector Directive, the determination of these
requirements must be proportionate to the special features, the oomp].e.xitjf of
performance, and the economic value of the contract. Too high qua.hfica.t}on
thresholds will run counter to the principle of the widest conipetition possible
for any procurement contract.

The open procedure has the following characteristics: It iy an ordinary
tendering process, which means that it may be used in all situations, as opp.osed
to the negotiated procedure, which is limited in its scope by prescribed mtu.ap
fions, Any economic operator may submit a bid, without the geed .to }Je spemf—
ically invited to do so (other than by the contract notice), which distinguishes

{17) 1 have voiced my cricitisin concerning competitive dinlogne in GoNzALEZ Gaacii:a, Julio, Colabo-
racidin piiblico privade ¢ infraestruciures de transpories. Enlre el rwn!m_m de cn!’mbumcmn endre el sector
pitblico y el sector privedo y lo atipicidud de lo gestidn. patrizonial, Madrid, Mercial Pons, 2010,

118) Article 40 (2). ) )

{19) See Case C-250/07, Commission v. Greece [2009] ECR 1-4368,

{20) Article 25.
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the open procedure from the other two procedures. Similarly, there is no
preliminary selection or prequalification stage and there is no short listing.

The contract type, quelification and award eriteria are set by the contracting
authority. No negotiation is possible with the contractor chosen according to
this procedure. The rules governing the open procedure are a manifestation
of the principle of compstition within the field of public procurement and are
based on the Europe-wide publication of the contract notice. The informa-
tion provided ought to allow any interested operator to submit a bid, and this
involves a requirement to offer them sufficient information regarding the aim
of the contract and its conditions,

1t should be borne in mind that the complexity of the contract dces not just
affect the requirements, but it is also binding in terms of the time limits opsr-
ators are allowed to submit their bids, withont prejudice to the minimum time
limit stated in the Directive. This time limit may be restricted where, as from
the date on which the notice is published, access to the documents concerning
the procurement process is available eloctronically,

3. The restricted procedure: general aspects

As already mentioned, under Article 11{1) (b) Public Sector Dirsctive,
“regiricted procedures” are those procedures in which any economic operator
may request to participate and whereby only those economic operators invited
by the sontracting authority may submit a tender,

Basically, the restricted procedure is an ordinary tendering process together
with the open procedure. This means that it can be used in ail circumstances,
given that there are no restrictions on its applicability. Only invited parties
may put forward their tender; this means it is a two-stage progedure: one for
pubting forwards one’s candidature and one for submitting one’s bid. This
way, the number of economio operators that may sabmit bids can be limited.
Finally, as in the case of the open prooedure, negotiations between the Public
Authority and the eontractor are not allowed.

The restricted procedure is divided into two stages: one whose aim is to
determine which operators meet the requirements in order to be invited to
submit bids, and a second siags which will allow the awarding of the coniract to
one of those who have been pre-selected and who have subsequently submitted
their tender. To put this graphically,: first the companies are selected and
then the winner is chosen on the basis of the tender submitted. The first sbage
allows all parfies who wish to parbicipate and meet the hecessary requirements
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stipulated in the contract notice to send a request to participate. The second
stage, limited to the pre-selected tenderers, will allow _the best bid to be iden-
tified.(21)

The restricted procedure is suitable for awarding contracts of a higher degree
of complexity. In these cireumstances, the economic operators, having been
pre-selected, are more eager to shoulder the costs related to drafting complex
tenders since the limited number of competitors invited raises the chances of
each of them being awarded the contract, At the same {ime, sconomic oper-
abors have not been pre-selected are at least spared the costs of drafting the
tender. For contracting authorities it is easier and less costly to decide hetween
& limited number of preselected candidates,

The relative eurb on competition entailed by this procedure should be exam-
ined.

Tirst of all, it is necessary to justify the reasons that give rise to the restric-
tion on the number of operators. It should be borne in mind that, although in
normal situations it will be the nature of the contraet that justifies this, the
ressons that justify the said restriction must be clear, linked to both the nature
of the contract and to the possible conditions under which they are to be exer-
cised.

The second pertinent aspect is that relating to the minimum number of
operators invited to take part. It must be a number that allows & certain level
of sompetition to be maintained between the operators. As has heen stated by
the Court of Justice, the said minimum number must be determined in aceord-
ance with the nature of the contract, the operators that are potentially capable
to perform the contract, and the aim of the contract in question. In the same
manner, should the minimum number of aperators not be reached, the proce-
dure might be allowed to go on given that

“[...] if it were otherwise, the social need which the eontracting authority has
stoted and defined and intended to meet by awarding the contract in ques-
tion could not be satisfied, not becaunse of a lack of suitable candidates, but on
aceount of the fact that the number of suitable eandidates was below that lower
Timit,” (22)

The eriteria for pre-qualification are of a compulsory nature and must be
stated in the contract notice.(23) The invitation to candidates shall include
information on how to access the contract specifications and the other contract
documents, when they are made directly available by elecfronic means in
accordance with Article 38 (6) of Public Sector Directive or, failing that, a

{21} Bes below, Chapter 5. - .
(22) E.g. Case O-138/08, Hochtief and Linde-Kea-Dresden [2009] BOR J-9880, paragraph 43,
{23) Case C-470/09, Universale-Bau 4G [2002] ECR I-11617,
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copy of the specifications or of the descriptive dooument and any supporiing
documents (Article 40 (2)),

Obviously this procedure is based, on the one hand, on the datermination
of & suitable number of candidates. The rulings of the Court of Justice on this
point have songht fo ensure thai this does not besome a method for stifling
competition, such that any number below five has been found to be inadequate
for the purpose of safeguarding the aims of the procedure. {24} Indeed, under
Article 44(3) Public 8ector Direotive, in the restricted procedure the minimum.
number of suitable candidates to be invited to the negotiations is five, buf
in any event, the number of candidates invited shall be sufficient to ensure
genuine competition. (25)

The second step in the pre-qualification is the choice among the candidates
if their number exceeds the maximum number get by the contracting anthority.
According to the prevailing opinion, the contracting authority shortlists those
sconomic operators who will be invited to tender by refarence to the selection
criteria it has defined for the award of the contract; these must refer to the busi-
ness activity of the economic operators concerned, such as professional expe-
rience, solvency, material resources, or where appropriate, to particular deter-
mining factors affecting the personnel working for the company in accordance
with the nature of the work.(26)

Having determined the candidates who are to participate in the next phase
of the award process, the Directive emphasises that they shall be treated
equally: pursuant fo Article 40 Public Sector Directive:

“In restrieted procedures, competitive dialogue procedures and negoti-
ated procedures with publication of & contract notice within the meaning of
Article 30, contracting authorities shall sinultanconsly and in writing invite
the selected candidates to submit their tenders or o negotiate or, in the case of
a competitive dinlogue, to take part in the dinlogne®,

{24) B.g. Case C-225/98, Commisvion v France [2000] ECR 1-7445: “58. Fwthermore, under the
second subparagraph of Article 22(2) of Directive 93/37, the number of candidates invited to tender in,
in any event, to he sufficient to ensure genuine competition. 59. Tt is true that Article 22 (2) of Diren-
tive 93/37 does not provide for o minimum number of candidates which the contracling authoritics
are required to invite where they do not opé in favour of fixing & range as provided by thas provision.
80. Hewever, if the Community legislature considlered that, in the context of s restricted procedure and
where the contracting anthorities preseribe a range, a number of candidates below five it not sufficient
to ensure genuine competition, the same mush be frue o JSortiori in cases where the conbracting authorities
optfor inviting a maximum nmuber of candidates, 61. 1t follows that, $he numzher of underfakings which
a contracting authority intends ta invite to fender i the context of & restricted procedure sannot ever
be less than five”.

(25) In case the number of suitable candidates is less than f ive Oase (-188/08, Hochtief AQ {2009]
ECR 1-9889, paragraph 42, can be referred to by way of anslogy.

{26) See the disoussion in Chapter 5.
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Ttis possible that recourse fo this procedure will be extended in the future, in
so far as it respects the balance between the value of the contract and the costs
of the procedure. Simitarly, it allows a more acourate agsessment of compa-
nies - in various aspects such as the stability of the workforee or even the level
of recruitment of people with disabilities and sompliance with sustainability
requirements contained in contracts —and in this way it would allow the public
interest to be better served.

6. The negotiaied procedure

As already mentioned, “negotiated procedures” are “those procedurss
whereby the confracting authorities consult the economic operators of
their choice and negotiate the terms of contract with one or more of these”
(Article 1(11) (d) Public Sector Directive). Reasons of efficiency and speed
are the main justifications for resorting to this procedure (additional reasons
applicable in given circumstances will be mentioned below). For this reason
the two characteristics that define the procedure are exceptionality and infor-
mality, which results in a reduetion in the requirements concerning publieity,
participation, and the non-existence of & proourement method; the confract
is configured by direct discussions and negotiations between the eontracting
authority and the contractor.

The negotia.téd procedure is the most flexible, the one having the less devel-
cped procedure (because it is not reasonable to have a formal one, when flex-
ibility is required), and at the same time, it iz the one that gives rise to most
concerns from the point of view of the internal market. It is for this latter
reason that recourse is restricted to special situations according to the acou-
rately worded rules laid down in the Public Sector Directlive.

These coneerns are obviously more important in case of negotiated proce-
dures without prior publication of a contract notice, since thers is no a pri.ori
frangparency measure. They still hold in case of negotiated pl'oceduresl W.lth
prior publication of a contract notice, because it is feared that negotiation
could be abused in favour of some of the participants, and especially to the
benefit of domestic or local econemnic opstators.

Tn fact, Articls 30 of the Public Sector Diractive sets oub four situations in
which the negotiated procedure with prior publication of a contract notice may
be used. They are exceptional cases, and as a result, they may not be extended
even by analogy. (27)

(27) Clase C-160/08, 20 April 2010, Comamdssion. v. Germany 1yT, 1}a1'a.g1:aphs '82 ff: "Huw?ver. such
rights cannat, as such, be regarded as laving & direct and specific conu?.ch]:n? with the exercise of offi-
cial authority in the ahsence, on the part of the providers concerned, of official powers or of powers of
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The first situation in which recourse to negotiated procedures with prior
publication of & contract notice is the case of bids put in an open or restricted
procedure or in a competitive dialogue which 21l turn out to be irregular
or inacceptable. This is the case, for instance, in situations where bids are
submitted by applicants who do not have the necessary capacity because
they do net meet high requirements get by the contracting authority, or who
infringe conditions put on the possibility to submit variants, or who submitted
abnormal or disproportionate tenders. To avoid abus &, the original ferms of the
contract are not to be substentially altered, and only all of the tenderers who
sabisfy the qualification criteria and have submitbed tenders in accordanes
with the formal requirements of the tendering procedure, are to be invited.

The second case refers to the impossibility of setting an overall price. This
may be the situation for instance with maintenance and upgrading contracts
for a building where the magnitude of the works to be done can be identified
only during the works themselves, The third situation is similar to the one
just mentioned, and if refers to services, ineluding intellectnal services, whose
nature is such that contrast specifications cannot be established with suffi-
cient precision to permit the award of the contract.

Finally, recourse to negotiated procedures with prior publication of a
contraot notice is allowed for works which are performed solely for purposes of
research, testing or development and not with the aim of ensurin g profitability
OT recovering research and development costa.

A longer list of cases justifying use of the negotiated procedure without
prior publication of a contract notice is to be found in Artiole 31 of the Publio
Sector Directive. Three cases are ralevant for works, supplies, and services
procurement, while numerous other cages apply to only some of the contracts
just mentioned,

The first of the three hypotheses of general application is the case where
ho tenders, no suitable tenders, or no applications have been submitted in
responss to an open procedure or a restricted procedure; it is not immediately
clear what the difference is bebween s nomn-suitable and a non-aceeptable tender,

coercion falling outside the seope of the getieral law for the purposes of cnsuring that those rights are
abserved, whick, as the parties agree, is within the competenee of the police snd judieial suthorities (see,
to that effect, Commission v, Ttedy, paragraph 39, and Commission v, Portugal paragrapl 44), Nor can
matters such as those zaised by the Federal Republic of Germany - concerning spesial organisational
Pbowers in the fiekl of the services delivered, the bower to request information from third partios and the
deployment of obher specialist services, oy even invo]vement in the appointment of civil service adminis-
Erators in connection with the services at issie - he regarded as reflesting a sufficiently qualified exeroise
of nfficial powers or of pawers falling outside the scope of the general law. As the Federal Republie of
Germany also ssserted, the fact that the Provision of public anbulance services entails collaboration
with the public authorities and with professional staff on whom offieial powers have been conferred, such
s meinbers of the police force, does not ronstitute evidence that the activities of those services have
a connection with Ghe exercise of offisial authority either (aee, to that eifect, Reyners, paragraph 51)",
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as referred to in Article 30 (1) (2).(28) The proposed definition for ‘not suit-
able tender’ in the proposal for a new Public Sector Directive is therefore to be
welcomed. Tn any case, here again the initial conditions of eontract cannot be
substantially altered to avoid abuges of the negotiated procedures. At the same
tims, if the conditions are not changed in any significant way, it is improbable
that any economic operator will be interested if no one answered the initial call
for ecompetition. (29)

The second caze refers to single souree proourement in case of technical or
srtistic reasons and when there is not competition for technical reasons or the
protection of exclusive rights. It is %o be recalled that under Article 23 (8) of ?h.e
Classic Seotor Directive, reference to the technical specifications to a specifio
make or source, or a particular process, or to trade marks, patents, and s,.o on,
1s allowed on an exceptional basis only, where a sufficier}tly precise' and intel-
ligible deseription of the subject-matter of the eontract is not.posmb{:a; more-
over, such reference shall be accompanied by the words “or equivalent”, There-
fore, recourse for the negotiated procedure, without publication of a .contract
notice under this hypothesis, is permitted only in situations where falther the
sontracting suthority can show that there is no functional al’ﬁen‘la,t..lve to the
specific work, good, or serviee it intends to procure,(30) or for é.ibl"tist%b‘ Teasols,
The latter condition seems flexible enough to allow wide d1scret1o}1 to the
gontracting authority, but of course aesthetic merit is not relevant with refer-
ence to most procurements. (31} .

The last case of general application refers to urgeney situations. To prevent
ahuses, urgency is narrowly defined: it must be extreme; brought a,bout.by
gvents unforesesable by, and in any case, not attributable to the contracting

{28) In CaseC-250{07, Commission v. Greece [2000]1 ECR 1-43.69 paragraphs 4‘:3 {f, the Court of Ji:lshiﬂe
held that tenders nok in conformity with tlie sachiical spesificalions were not suitabla rather than irreg-
lIla”(lESJ] To the cffect that, by analogy with the Court's dicta regarding the renegotintion of uarn:.ra.cts
afready awarded (see Case O-d54{00, Pressetent Nuckrichlenageniuy [EOOQjE(.}R 1—44_01 , paragraph 35), t-hg
amendient of an initial contract condition can be regarded as substantial “inter alia, where ti{c ams_:ncilj
condition, had it been part of the initial award procedure, would' have allowed tenders submitted in the
procedure with & prior call for competition to be considered suitable or would lui.ve allowed temrlgrg;s
other than those whe participated in the initizl procedure to submib a tender”, see Case C-256/07,

naiission v. (Freece [2009] BOR: 1-4369, paragraph 52, -

Con (30} Joined cases C-20/01 aned C-28/01, Commission v, Germuny [2003} ECR 1-3809 Article 11' 1(_3)

(h} of Directive 92/50 carmot apply unless i is established that for l‘.echmca_l or arfistic reRsGILS, O']t' or

Teasons gannected with the protection of exclusive rights, anly one undertaking 12 azlctruiz.]lll%'];: ]-?rc];tl;):c:t?o]ﬁ
! i rtistio reason, nor any reason connected w )

fo perform the coniract concerned, Sinee no artistit ok O e 1o oo Drotactior
excloive rights, has been put forward in this instance, it is appropriale y 1o orta :

?l[m(‘ ;:asona reﬁed on by the Gerinan Government are capable of constituting technical reasons for the

’ ficle 11{3) ()" (§ 59) . ) ) ‘ .
Pm?gi?éﬁﬁ; :malog{y)}!n'i;)iole§ 53 (1) (a) Classic Seotor Directive, under whick aesthetic charvaoteristics
need to be linked to the subject matter of the sontract.
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authority; and finaily, respecting the time limit foresesn for the cther proce-
dure will cause undue delay.

An inferesting oase conderned the direct award by the Ttalian Home Office
of helicopters for fighting fires. Ttaly olaimed urgency was the reason for the
use of the negotiated procedure without the prior publication of a contract
notice. The Commission countered that fires were hardly unforesesabls in Italy
during the summer months. The Court of justice did not address the merits of
the case because of a procedural ground. Advocate General Jacobs however
considersd that, while the Commission’s submission was in general accurate,
the summer in question had seen exceptional temperatures and consequent
fires, which went beyond what was usual, and therefore recourse to direct
award was justified. (32)

Under Article 44 (3) Public Secior Directive, in the negotisted procedure
with prior publication of a contract notice, the minimum number of suitable
candidates to be invited to the negotiations shall be three; in any event, the
number of candidates invited shall be sufficient to ensure genuine competition.
The Court of Justice has held that whers the number of suitable candidstes is
below the lower limit prescribed for the procedure in question, “the sontracting
authority may, nevertheless, continue with the procedurs hy inviting the suit-
able eandidate or candidates to negotiate the terms of the contract”. (33)

Begides these situations which generally allow recourse to the negotiated
procedure without publication of a contract notice, Article 31 (2) to (4) Public
Sector Directive provides a considerable list of additional grounds which may
apply depending on the nature of the contract (works and/or supplies andfor
services),

The reasons for derogation to the general rules on competitive award of public
procurement confracts are different for different hypothesis. For instance, in
the case of supplies quoted and purchased on a commodity market (Article 31
{2} (o)) there is not even derogation to the said principle: here the compatitive
working of a commodity market takes the place of the competitive award. A
special chanoe to save money is hehind the possibility to purchase supplies

from either a supplier, who is definitively winding up its husiness activities,
or the receivers or liquidators of a bankruptey and similar (Artiole 31 (2) {o)).

Detailed rules have been enacted for the award of additional contracts
through negotiated procedures without prior publication of a contract notice.
On the one hand, when satisfied with what they have got, purchasers — and
not just contracting anthorities — would naturally stick to the same contractor

(32) Case C-525/03, Commissione v. I taiy [2005] ECR 1-9408, peragraphs 64 ff,
(33) Case £-138/08, Hochtief AG [2009) ECR I- 9889, paragralh 42,
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time after time. As it is often the case, what is usual practice with reforence to
private purchasing does not necessarily go well with public procurement, and
especially so with public proourement in Furope, where the legislation aims
&t opening up procurement markets traditionally fragmented along national
lines. This is why the provisions on the award of additional contracts are some-
what permissive, but at the same tims lay down clear limits.

Coneerning public supply contracts, under Artiole 81 (2) (b), direct award
of additional contracts to the original supplier is allowed when a change of
supplier would oblige the contracting authority to aequire material having
different technical characteristics which would result in incompatibility or
disproportionate technical difficulties in operation and maintenance, however,
the duration of such contracts as well as that of recurrent contracts may not
excead three years.

The corresponding provision in the old Directive 43/36/EEC coordinating
procedures for the award of public supply contracts was considered by the
Court of Justice in an infringement case brought against Italy. (34) Italy used
to award directly to Agusta SpA, contracts for the purchase of helicopters to
meet the requirements of its military and eivilian corps. Among the defense
raised by Iialy was the requirement for homogeneity of the fleet of heliclop—
ters; the Italian government maintained that, having regard to their technical
gpecificity, the manufacture of the helicopters in question could be entrusted
only to Agusta. It further contended that this was necessary to ensuve the
interoperahility of its fleet of helicopters, in order, particularly, to reduce the
logiatio, operational and pilot-training costs. The Court reasoning was not so
much focused on the applicable provisions, but turned on the burden of proof
in infringement prosedures. Aceording to the Court:

“the Italian Republic has not discharged the burden of proof as regards the

reason. for which only helicopters produced by Agusta would be endowed with

the requisite tecknical specificities. Inaddition, that Membor State has confined

itsell to pointing out the advantages of the interoperability of the helicopters

" used by its various eorps. It has not however demonsfrated in what respect a

change of supplier would have constrained it fo sequire material ma.nufacjmred

according to a different technique likely o result in incompafibility or dispro-
portionate technical difficulties in operation and maintenance”,(35)

The spproach to additional contracts is even more restrictive with 1'aferen'ce

to additional works or services. Under Artiole 31 (4), direct award to the orig-

inal contractor is possible in two cases only. The first case concern additional

{34) Case G-337/05, Commission v, Haly 12008] ECR. 1-2173; see the case note by TryBus, Martin, in
Convmon Market Low Review, 2000, p, 973,
{36) Parngraph 59,
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works or services nof included in the initial contract but which have, through
unforeseen circumstances, become necessary for the performance of the works
or services deseribed therein, Even so, direct award ig possible only if a) the
additional works or services cannot be technically or economically separated
from the original contract without major inconvenience, or b) although sepa.-
rable, they are strictly necessary for its completion; in hoth circumstances,
however, the aggregate value of contracts awarded for additional works or
services may not exceed 50 % of the amount of the original eontract. The
second hypothesis refers to new works or services consisting of the repetition
of works or services similar to thoss awarded an original contract, In this case,
however, the additional works or services must be in line with a basio project
for which the original contract was awarded according to the open or restricted
procedure; the possible award of additional contracts was already foreseen in
the notices having led to the award of the original contract; the total estimated
cost of subsequent works or services had heen taken into consideration for
calonlating the threshold, and finally the usual three years limit following the
conclusion of the original contract applied.

The Court of Justice has consistently held that these are exeeptional condi-
tions, and as a result, their application is restrictive. This in turn means that
when it comes to deciding upon the legality of recourse to negotiated procedure
in any given case, the burden of proof rests with the contracting suthority.(36)
Tt also amounts to a duty which the Court of Justice consistently enforoes, This
is the oase with regard to the substance of the exception, since the Court has on
many occasions stuck to a strict reading of the conditions allowing recourse to

(36) By way of exanple, see Unse (-304/02, Commission v. Greece [2005] ECR 1-4713, paragraph 33;
“it should, as & preliminary peint, be noted that, as desogations Trom the rules relating to procedures
for the award of publie procwement coniracts, the provistons of Article 20 (2} (c) and (d) of Directive
B83/38 must be interpreted strictly. Also, the burden of proof lies on the party seeking to rely on them
{sec, to thab effect, in the context of Direstives 71{305 and 93/37, Case O-1090/85, Cammissicn v, J tely
[1987] ECR 1039, paragraph 14; Cass C-57/04, Commission v. Ttoly [1995] BCR 11249, paragraph 23;
ond CGase C-385 /02, Commission v. Italy [2004] EOR 1-8121, peragraph 19)"; Case C-386{02, Commission
v. Jtaly [2004] ECR 1-8121, “19. The provisions of Article 7 (8) of the Directive, which authorise dero-
gations from the rules intended to ensure the effectiveness of the righis conferred by the EQ Treaty in
telation to public works contracts, must be interpreted sbrictly and $he burden of proving the existonee
of exceptional eircumstances justifying a derogation Hes on the person sesking to rely an those cirpum-
stances {see, to that effect, Case C-57/04, Commission v. Ttaly [1095] ECR I1-1249, paragraph 23, and
Cuse C-318/94, Commission v. Germany [1996] ECR 1-1940, paragreph 13), 20, Accordingly, the Italian
authorities must prove that technical reasons mada it necessary to sward the relevant eontraets to the
contractor whe was entrusted with the originai coptract (sce, to that effect, Commission v. Italy, para-

. graph 24), 21. It is true that the aim of ensuring ble continuity of works under complex projects which

relate to the flond safety of an area is a teehnicel reason which st be recognised as being Linpersant.
However, merely to state that a pacliags of works is eomplex and difficult is not sufficlent to sstablish
thati it can only be entrusted to one contractor, particutarly where the works are subdivided into lota
which will be earried out over many years. 23 In the present case, the Isalian Government has confied
itself to referring in general terms o the contents of an opinien of the Public Works Authority, without
Providing the dstailad explanations on which the need fo use n single eontractor could be based”,
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the negotiated procedure. For instance, in an infringement: procedure against

Greece, and with reference to the Utilities Directive then applicable, it stressed

. “As regards, first of all, Article 20(2)e) of Directive 83/38, it fullows from

the ease law that the applieation of that provision is sabjeet to two eumula-

tive eonditions, namely, first, that there are technical reasons connected to

the works which are the subject matier of the contract and, second, that those

technical reasons make it absolutely necessary to award that contract to &
particalar contractor”.(37)

In principle, the negotiated procedure is & summary procedure with limited
formalism, and the aim and conditions of the contract bsing negotiated
remain ab the discretion of the contracting authority. Negotiation may cover
all aspects of the contract, whether of a technical nature ar even those of an
economniic nature.

Article 30 of the Public Sector Directive lays down a number of progedural
rules for the negotiated procedure with prior publication of a contl:a,et notic'ze
which go heyond the publication of the notice. It is worth emphasizing thsjt in
norma) situations, negotiations shall take place on the basis of the conditions
that the public authority has specified in its contract notice, as is envisaged ab
Article 30 (2):

“In the cases referved fo in paragraph 1, confracting anthorities shall negotiate
with tenderers the tenders submitted by them in order to adapt them to fhe
requireménts which they have set in the contract notice”,

Moreover, under Article 30 (3), during the negotiations, contracting author-
ities ghall ensure the equal treatment of all tenderers, In particular, they shall
not provide information in a discriminatory manner which might give some
tenderers an advantage over others.

On the contrary, Article 31 of the Public Sector Directive on negptiated
procedure without prior publication of a contract notice does not provide any
procedural rule. The reason for this difference is difficult to understand. It
is true that under Article 44 (3} of the same Directive, negotiated procedure
with prior publication of a contract notice entails a choice.between competi?:ig
economnic operators, ut least three being necessarily invited fo the negotla-
tions. It is also true that a number of cases of negotiated procedure without
prior publication of a contract notice are actually single souree pl'ocl.lremen't,
only one economic operator being contacted by the contracting entity. Th}s
is the case when exclusive rights do exist (Article 31 (I) (b)), or, when a public

servics contract follows a design contest and must, under the applicable rules,
he awarded to the sucoessful candidate (Article 31 (3}).

(37) Case C-394/02, Commiasion v, Greece [2005] BOR. I-4718.
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However, in many cases of negotiated procedure without prior publication
of a contract notice, competition among economic operators is possible and
even desirable and in some cases, expressly forescen. Urgency (Article 31 (1)
{e)), or the fact that the products to be supplied are manufactured purely for
the purpose of research, experimentation, study or development (Article 31
(2) (a)) are not necessarily inconsistent with seme form of competition among
economic operators. Moreover, for public service contracts following = design
contest it is the same Artiele 31 (3) to provide that, if they must, under the
applicable rules, be awarded o one of the successful candidates, then all
sucoessful candidates must be invited to participate in the negotiations.

In such ocases, the general principle of equal treatment, as specified in
Article 30 (3) will be applicable by analogy, and also to negotiated procedures
without prior publication of a contract notice.

7. Publication

As was stated at the beginning of this chapter, one of the basic principles
behind the Public Sector Directive is transparency. Transparency is projected
directly to the elements that the contracting authority must mske public at the
time the procurement procedure is commenced; a notice must be published in
the Official Journal, in accordance with the provisions of Commission Regu-
fation No 1564/2005 of 7 September 2005, establishing standard forms for
the publication of notices in the framework of publio procurement procedures
pursuant to Directives 2004/17/EC and 2004/18/EC of the European Parlia-
ment and of the Council and the complementary rules of the Directive and the
Regulations. Furthermore, the principle of the priority of European notices
over national nobices, confirmed by Article 36 (5) of the Public Sector Dires-
tive, should be recalled, pursuant o which

“Notices and their contents may not be published at national level before the
date on which they are sent to the Commission”.

These are EU-wide rules on notices which must necessarily be applied to
those contracts that exceed the different threshold laid down in the Directives
with regard to the different kinds of public contracts. In this regard it must be
borne in mind that the ealeulation of the estimated value of & public contract
shall be based on the total amount payable, net of VAT, as estimated by the
contracting authority. This caleulation shall take into account the estimated
total amount, including, according to Article 9 (1} of the Public Sector Direc.
tive, any form of option and any renswals of the contract. As it will be recalled,
this provision, is echoed in Article 30 (4), with reference to negotisted proce-
dures for the award of additional works or services to the original contractor.
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Moreover, Article 30 Publio Sector Directive provides that
“[...]in open procedures, where contracting anthorities do not offer unrestricted
© and full direct aceess by electronic means in accordance with Article 38(6)
to the specifications and any supporiing doewments, the speeifications and
supplementary docnments shall be sent to economic operators within six days
of receipt of the request to partieipate, provided that the request was made in
good time before the deadline for the snbmission of tenders”.

In addition to this obligation there is a requirement to supply the comple-
mentary documents set forth at Article 39(2);

“Provided #hat it has been requested in good fime, additional information
relating to the specifications and any supporting docaments shall be supplied
by the contracting anthorities or competent departments not later than six
days before the deadline fixed for the receipt of tenders”,

In the future, the Annex VI of the Directive explain all the in to beincluded
in the publicationa.

This rule envisages one of the most impertant elements in the configuration
of the Buropean market for public contracts, which is the fransparency of all
the elements of the contract.

Obviously, one of the elements that must be included within the contract
notice is the deseription of the subject matter of the public contract, which
mush be set forth in fall in the notice. Clear information as fo the possibility
to propose variants under Article 24 of the Publie S8ector Directive must be
included in the contract notice. Therefors, a generio reference to national legis-
lation will not: be sufficient to allow a very generous submission of variants by
the candidates for the contract.(38)

{38) Thus, with regard to one of the concessions awarded by the Kingdom of Bpain under t‘he
previous Governizent, the Case C-423/07, Comnission v. Spain [2010] ECR 1-3428, hal(llaa‘ followss “Tt
must he noted thal, for the parposes of elarification of the requirements of a concession, it is BaThEbimes
inevitable that the notice or tender specifications refer to the national rules concerning the t.eohmcg,l
specifications on safety, healsh, environmental and other requirements. The Tact that supl} a refqrcuga is
possible cannot, however, enablo the concession-granting authority to escape the ndverbmmg ohhga-t-m_ns
Ieid down in Directive 03/3%, pursuant fo which the object of the eoneession must.lbe defined in the notice
and the tender specifications, which must rontain the inform uﬁi.on referred to in paragraph 55 of bh'e
present judgiment. Nor can it be accepted that it was necessary o interpret the r_mtme or the tend(?r speei-
fieadions in the light of such rules in order to discern the trug object of a eoneessian. 5 That requirement
must he interpreted sériefly, Thus, the Court, in the context of a public works_ contrang, ha.s c_]ecla.]'ed
unlawful o referencs from tender specifications to national legislation concerning the possibility bhab
fenderess may submit variants of their tenders, in aceordance with the first a-nf:‘l .secoml P&ra.graphs D.f
Article 19 of Directive 93/87, having regard to the fact that the minilum conditions whish those vari-
ants were to meet were nob speeified in the tender spevifications (see Case C-421/01, J’rqu-nfeﬂmr 2003]
TCR T-1194%, paragraphs 27 to 29). With regard to an obligation of tl'anspm'ency.deslgned o ensure
observance of the principle of equal breatinent of tenderers, which must be ol?sel'ved in any procurement
procedure governed by Directive 03/37, that finding of the Court is also valid ag regards works conees-
sions”.
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One question often arising in this area is that of the procedare to caleulate
whether or not a contraot reaches the EU thresholds. It is precisely for this
reason that the Court of Justice has established that it is compulsory to perform
reliable caleulations, which include the whale of the service to be provided, in
order to avoid any improper evasion of the European rules governing publie
contracts.(39) This issue has also been addressed in the context of Chapter 1
on the scope of the Directives,

EU-wide publicity for the award procedures for contracts is initially
based on the prior information notice published by the Commission or by the
contracting authorities themselves on their “buyer profile”. This notice must
ligh $he country and name of the contracting authority, the internet address
of the buyer profile and any applicable 0PV nomenclature raforence numbers.
Contracting authorities should not publish notices and their contents at
national fevel before the date on which they are sent to the Commission for
publication in the Official Journal.

Secondy, publicity entails the need that contracting authorities who wish to
award a public contract or a framework agreement by open, restricted o, under
the conditions laid down in Articls 30, negotiated procedure with prior publi-
cation of a contract notics or, under the conditions laid down in Article 29, a
competitive dialogue; shall make known their intention by means of s contract
notice. Contract notices must be published in fall in the official language of
one of the Member States as chosen by the eontracting authority, this original
language version constituting the sole authentic text. A summary of the impor-
tant elements of each notice must be published in the others official languages,

The date of the publication of the contract notics is relevant because from
it, the time [imifs for submitting tenders in an open procedure or requesting to
participate in a restricted procedure start running, Under Article 38 (8) of the
Publie Sector Directive, the time limits may be exceptionally shortensd when
urgency 80 requires.

(38) Thus, with regard to the reliability of the rules, the judgment in Oase 271/08, Commdssion v,
Germany [2010] ROR 1-701, is illustrative: “TFurthermore, such & caleulation would fail to chserve the
prineiple of legal certainty as, as the time when these various potential separaie conbracts are roncluded,
bheir individual value cannot even he estimated, iz Hght of the impossibility of forecasting, even approxi-
mately, the preportion of employees wishing to participate in the salary conversion measure who will
subssquently choose each of the undertakings concerned. Such & caleuiation, based on & pursly mabhe-
matical division of the estimated total value of the contract 5y She number of separate pension insurance
contracts envisaged, might thus result in all of those pension insurance contracts being removed fromn
the field of application of European Union publie procareraent rules whilst it would subsequently turn
oul thab the valve of some of thet reaches or exceeds the relevant application thresheld becanse of the
number of paréicipating employees and the ameunt of the premiuims paid to bhe undertaking coneerned”.
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Finally, for the purposes of notice and, where appropriate, of challenging
the contract, in accordance with the provisions of Article 35 (4) Publio Sector
Directive:

“[...]Jeontracting anthorities whieh have swarded a public contract or eoncluded
aframework agreement shall send a notice of the results of the award procedare
nolater than 48 days(40) after the award of the contract or the conclusion of the
framework agreement”.

Advertising aims at enabling 2 sufficient number of possible competitors to
gubmit ther bids in through the pertinent procedure. If is precisely for this
reason that Article 38 (1) of the Public Sector Directive insists on the time
conditions for this publication, such that:

“When fixing the time fimits for the receipt of tenders and requests to partici-
pate, contracting authorities shall sake account in particular of the complexity
of the confract and the time required for drawing up tenders, without prejudice
0 the minimmn time limits set by this Article”.

This time frame will range from between 22 and 52 days minimum depending
on the conditions for the procedure.

Article 36 (5) of the Public Sector Directive lays down the prineiple of
compatibility between the European notise and the notice published nation-
ally. Notices published at national level shall not contain information other
than that contained in the notices dispatched to the Commission or published
on a buyer profile in accordance with the first subparagraph of Article 35 (1) of
the Public Sector Directive, but shall mention the date of dispatch of the notice
to the Commission or its publication in the buyer profile.

Likewise, we should not forget that there is a complementary rule for those
contracts that are not subject, or not fully subject to the application of the
Procurement Directives. According to well established case law, if these
contracts have a cross-border interest, the principle of non-diserimination and
the ensuing duty of transparency require contracting authorities to publish
prior notices of their intention to award any such contract.(41)

(40) 30 days in the fortheoming Direclive, 7

(41) B.g. Case 0-507/03, Commission v, ITreland [2007] BCR I-0777: “The Commission considers thal
the fact thab the contract ab issue in this case falls within the scope of Council Dircetive 02/60/EEC
as amended by Furopean Parliament and Couneil Divective 97/52fBC does nat preclade the a,p_piica-
tion of the principle enunciated in 2'elaustria deriving from the fundamental freedeins laid down in the
Treaty and the applieation of general prineiples which are given specific expression in those fundamental
freedoins. The obligation on Member States to comply with geneval prineiples is confinned, within the
Directive itsell by Arbicle 8 (2) {see above), a general obligation on contracking autherities ta avoid
ull disorimination between service providers. That obligation is incembent on the Trish suthorities in
respech of Anmex 1B services just as tuch as in respeot of Annex 1A serviees”. It is submitted thab the
Comigsion's analysis is the only one whicl: can he regarder as consistent with the internal warkes logic
of the Treaty.

BRUYLANT



80 SUBSTANTIVE EU PUBLIC PROCUREMENT LAW

8. New Directives and classic procedure

The new Directives don't introduce importants changes in the basic regula-
tion of the classic procedures. Open, restricted and negociated are weli astab-
lished standard procedures and the basic rules to them have not changed mueh
over the time. And the new Directives infroduce only a few changes in details
of the regulations.

Actually, we can say that the new Directives assume the principals of the
jurisprudencis of the ECJ. It should be noted that the most important changes
are in social element of the procedure, that are studied in other chapter of the
book.

9, Conclusions

Open, restricted, and negotiated procedures are the well established
standard prosedures for the award of contracts under the Public Sector Direc-
tive. The basic rules applicable to them have not changed much over time. Like-
wise, the exceptional character of the negotiated procedure has always been the
cornerstone of BU public procurement law beeause of the limits to the full and
open play of campetitive forees such a procedure entails. With the 2004 Publie
Bector Directive, the rigidity of the open and restricted procedures has been
vompensated with the introduction of the competitive dialogue, a new — and
exceptional — award precedare which will be analysed in the following chapter.

The proposal for & new Public Sector Directive is therefore instigating a
revolution with the introduction of & competitive procsdure for negotiation,
which is a more procedurally artioulated version of the old negotiated proce-
dure of prior publication of notice. The proposed new procedure would be a
‘general’ procedure au par with the open and restricted procedure, allowing for
more flexihility in the choice of the contractual partner. The more ‘liberal and
different approach followed by Directives 2004/17/EC and 2009/81/EC thus
seems set: o beeome the aceepted standard.

At the same fime, reinforced procedural safeguards should assuage — but
not necessarily dispel - the fears of distortions of the open and fair competition
between economic operaters linked to & wider recourse to negotisted proce-
dures.

1l
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CHAPTER 4
New Award Procedures

Frangois LicAERE(1)

1. Introduction

The present ohapter relates to the previous one in the sense that it also
deals with award procedures, howsver, it focuses on the new prooedures intro-
duced in 2004, i.e. competitive dialogue and framework agreements. Dynamic
purchasing systems will also be considered as well as electronic auctions:
institutions. Finally, we will look at the proposal for a new directive on public
procurement jssued by the Turopean Commission,

Award procedures are not defined in Directive 2004/18/EC, or Directive
2004/17/EC. They ean be simply defined at this stage as the different ways
contracting authorities may follow under the Directives to award public
procurement contracts above the Huropean thresholds, i.e. o purchase goods
and services likely to meet their needs.

The question of award procedures is clearly & technical one and many people
— inoluding specialists — may find it dry. There {s no room to reflect on the
transpareney of the award oriteria or on the potential use of public procure-
ment to achieve secondary objectives such ag innovation, environmental
protection and social policies as these issues are related to the general rules on
sontract award rather than to rules specific to any award procedure. On the
contrary, it often deals with the precise process of selecting the economically
most advantageous offer, for example by setting minimum time 1imits for the
receipt of requests to participate and for receipt of tenders or by dealing with
possibilities of pre or post award modifications of the bids. However, behind
each technical rule, the general chjectives of transparency and equal treat-
ment, and some gpecific ones such as flexibility, lay hidden and they require
the reader’s full attention to trace them.

Tt iz generally understood that Direstives 2004/18/EC and 2004/17/EC
have set several new procedures compared to what existed in the 1980, 1992
and 1993 Directives. However, atrictly speaking, only one award procedure

{1} Professor of Public Law, Aix-Marseille University, France.
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